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On December 15, 2010, Brian Terry, an Agent in an elite Customs and Border Protection
tactical unit, was killed in a gunfight 18 miles from the Mexican border. Two AK-47 variant
assault rifles found at the scene were traced back to purchases by one of the targets of an
investigation called Operation Fast and Furious being conducted by the Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF). When he purchased these weapons, the target had
already been identified as a suspected straw purchaser involved with a large network of firearms
traffickers illegally smuggling guns to deadly Mexican drug cartels. Despite knowing about
hundreds of similar purchases over a year-long period, ATF interdicted only a small number of
firearms and delayed making arrests.

Last June, I pledged to Agent Terry’s family that I would try to find out what led to this
operation that allowed hundreds of firearms to be released into communities on both sides of the
border. Following the Committee’s year-long investigation of this matter, I directed my staff to
compile this report to provide some of those answers. Iinstructed them to focus on the facts we
have discovered rather than the heated and sometimes inaccurate rhetoric that has characterized
much of this investigation.

As a result, this report tells the story of how misguided gunwalking operations originated
in 2006 as ATF’s Phoenix Field Division devised a strategy to forgo prosecutions against low-
level straw purchasers while they attempted to build bigger charges against higher-level cartel
members. Unfortunately, this strategy failed to include sufficient operational controls to stop
these dangerous weapons from getting into the hands of violent criminals, creating a danger to
public safety on both sides of the border.

The report describes how, rather than halting this operation after its flaws became evident,
ATF’s Phoenix Field Division launched several similarly reckless operations over the course of
several years, also with tragic results. Operation Fast and Furious was the fourth in a series of
operations in which gunwalking —the non-interdiction of illegally purchased firearms that could
and should be seized by law enforcement—occurred since 2006.

This report also details complaints by ATF line agents and senior officials in Washington,
who told the Committee that these failures were aggravated and compounded by the Arizona



U.S. Attorney’s Office, which failed to aggressively prosecute firearms trafficking cases, and
Federal courts in Arizona, which showed leniency toward the trafficking networks that fuel armed
violence in Mexico.

This report debunks many unsubstantiated conspiracy theories. Contrary to repeated
claims by some, the Committee has obtained no evidence that Operation Fast and Furious was
a politically-motivated operation conceived and directed by high-level Obama Administration
political appointees at the Department of Justice. The documents obtained and interviews
conducted by the Committee indicate that it was the latest in a series of reckless and fatally
flawed operations run by ATF’s Phoenix Field Division during both the previous and current
administrations.

Although this report provides a great amount of detail about what we have learned to date,
it has several shortcomings. Despite requests from me and others, the Committee never held a
hearing or even conducted an interview with former Attorney General Michael Mukasey. The
Committee obtained documents indicating that in 2007 he was personally informed about the
failure of previous law enforcement operations involving the illegal smuggling of weapons into
Mexico, and that he received a proposal to expand these operations. Since the Committee failed to
speak with Mr. Mukasey, we do not have the benefit of his input about why these operations were
allowed to continue after he was given this information.

The Committee also rejected my request to hold a public hearing with Kenneth Melson, the
former Acting Director of ATF, the agency primarily responsible for these operations. Although
Committee staff conducted an interview with Mr. Melson, the public has not had an opportunity
to hear his explanations for why these operations continued for so many years without adequate
oversight from ATF headquarters.

As its title indicates, the Committee on Oversight and Government Reform has two
primary missions. Not only are we charged with conducting oversight of programs to root out
waste, fraud, and abuse, but we are also responsible for reforming these programs to ensure that
government works more effectively and efficiently for the American people. For these reasons,
this report sets forth constructive recommendations intended to address specific problems
identified during the course of this investigation.

Above all, in offering this report and these recommendations, I recognize and commend the
contributions of hundreds of thousands of law enforcement agents across our government who
risk their lives on a daily basis in the pursuit of public safety and in defense of this nation.

Sincerely,

a' gaﬂ«d

Elijal{ Ej Cummings
Ranking Member
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I. EXECUTIVE SUMMARY

On December 15, 2010, Customs and Border Protection Agent Brian Terry
was killed in a gunfight in Arizona, and two AK-47 variant assault rifles found at
the scene were traced back to purchases by one of the targets of an investigation
called Operation Fast and Furious being conducted by the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF). The target already had been identified as
a suspected straw purchaser involved with a large network of firearms traffickers
smuggling guns to deadly Mexican drug cartels.

At the request of the Committee’s Ranking Member, Rep. Elijah E. Cummings,
this report describes the results of the Committee’s year-long investigation into the
actions and circumstances that led to this operation.

The report finds that gunwalking operations originated as early as 2006
as agents in the Phoenix Field Division of ATF devised a strategy to forgo arrests
against low-level straw purchasers while they attempted to build bigger cases
against higher-level trafficking organizers and financiers. Rather than halting
operations after flaws became evident, they launched several similarly reckless
operations over the course of several years, also with tragic results. Each
investigation involved various incarnations of the same activity: agents were
contemporaneously aware of illegal firearms purchases, they did not typically
interdict weapons or arrest straw purchasers, and firearms ended up in the hands of
criminals on both sides of the border.

Operation Wide Receiver (2006-2007)

In 2006, ATF agents in Phoenix initiated Operation Wide Receiver with
the cooperation of a local gun dealer. For months, ATF agents watched in real-
time as traffickers purchased guns and drove them across the border into Mexico.
According to William Newell, the Special Agent in Charge of the Phoenix Field
Division, these suspects told the gun dealer that the “firearms are going to his boss
in Tijuana, Mexico where some are given out as gifts.” Although ATF officials
believed they had sufficient evidence to arrest and charge these suspects, they
instead continued surveillance to identify additional charges. As one agent said at
the time, “we want it all.”

Paul Charlton, then the U.S. Attorney in Phoenix, was informed that
firearms were “currently being released into the community,” and he was asked
for his position on allowing an “indeterminate number” of additional firearms to
be “released into the community, and possibly into Mexico, without any further



ability by the U.S. Government to control their movement or future use.” As his
subordinate stated, “[t]his is obviously a call that needs to be made by you Paul.”

Over the next year, ATF agents in Phoenix went forward with plans to
observe or facilitate hundreds of suspected straw firearm purchases. In 2007, a year
after the investigation began, ATF initiated attempts to coordinate with Mexican
officials. After numerous attempts at cross-border interdiction failed, however, the
lead ATF case agent for Operation Wide Receiver concluded: “We have reached that
stage where I am no longer comfortable allowing additional firearms to “‘walk’.”

In late 2007, the operational phase of Operation Wide Receiver was
terminated, and the case sat idle for two years. When a Justice Department
prosecutor reviewed the file in 2009, she quickly recognized that “a lot of guns seem
to have gone to Mexico” and “a lot of those guns “walked’.” The defendants were
indicted in 2010 after trafficking more than 450 firearms.

The Hernandez Case (2007)

ATF agents in Phoenix attempted a second operation in 2007 after identifying
Fidel Hernandez and several alleged co-conspirators who “purchased over two
hundred firearms” and were “believed to be transporting them into Mexico.”

After being informed of several failed attempts at coordinating with Mexican
authorities, William Hoover, then ATF’s Assistant Director of Field Operations,
temporarily halted operations, writing:

I do not want any firearms to go South until further notice. I expect

a full briefing paper on my desk Tuesday morning from SAC Newell
with every question answered. I will not allow this case to go forward
until we have written documentation from the U.S. Attorney’s Office
re full and complete buy in. I do not want anyone briefed on this case
until I approve the information. This includes anyone in Mexico.

In response, Special Agent in Charge Newell wrote to another ATF official,
“I'm so frustrated with this whole mess I'm shutting the case down and any further
attempts to do something similar.” Nevertheless, ATF operational plans show that
additional controlled deliveries were planned for October and November of that
year.

In the midst of these operations, Attorney General Michael Mukasey received
a briefing paper on November 16, 2007, in preparation for a meeting with the
Mexican Attorney General. It stated that “ATF would like to expand the possibility
of such joint investigations and controlled deliveries—since only then will it be
possible to investigate an entire smuggling network, rather than arresting simply a



single smuggler.” The briefing paper also warned, however, that “the first attempts
at this controlled delivery have not been successful.” Ten days later, ATF agents
planned another operation in coordination with Mexico, again without success.

Hernandez and his co-conspirators, who had purchased more than 200
firearms, were arrested in Nogales, Arizona on November 27, 2007, while attempting
to cross the border into Mexico. They were brought to trial in 2009, but acquitted
after prosecutors were unable to obtain the cooperation of the Mexican law
enforcement officials who had recovered the firearms.

The Medrano Case (2008)

In 2008, ATF agents in Phoenix began investigating a straw purchasing
network led by Alejandro Medrano. Throughout 2008, ATF agents were aware that
Medrano and his associates were making illegal firearms purchases from the same
gun dealer who cooperated with ATF in Operation Wide Receiver.

An ATF Operational Plan describes an instance on June 17, 2008, in which
agents watched Medrano and an associate illegally purchase firearms and load
them into a car bound for Mexico. According to the document, “Agents observed
both subjects place the firearms in the backseat and trunk,” and then “surveilled the
vehicle to Douglas, AZ where it crossed into Mexico.”

Agents from U.S. Immigration and Customs Enforcement (ICE) balked
when they learned about these tactics. After an interagency planning meeting in
August 2008, the head of ICE’s Arizona office wrote to ATF Special Agent in Charge
Newell that, although ICE agents “left that meeting with the understanding that
any weapons that were followed to the border would be seized,” ATF agents later
informed them that “weapons would be allowed to go into Mexico for further
surveillance by LEAs [law enforcement agents] there.”

On December 10, 2008, Federal prosecutors filed a criminal complaint
that appears to confirm that ATF agents watched as Medrano and his associates
smuggled firearms into Mexico. Describing the incident on June 17, 2008, for
example, the complaint asserts that the suspects “both entered into Mexico with at
least the six (6) .223 caliber rifles in the vehicle.” Medrano and his associates were
sentenced to multi-year prison terms after trafficking more than 100 firearms to a
Mexican drug cartel.

Operation Fast and Furious (2009-2010)

In Operation Fast and Furious, ATF agents in Phoenix utilized gunwalking
tactics that were similar to previous operations. In October 2009, ATF agents had



identified a sizable network of straw purchasers they believed were trafficking
military-grade assault weapons to Mexican drug cartels. By December, they had
identified more than 20 suspected straw purchasers who “had purchased in excess
of 650 firearms.”

Despite this evidence, the ATF agents and the lead prosecutor in the case
believed they did not have probable cause to arrest any of the straw purchasers. As
the lead prosecutor wrote: “We have reviewed the available evidence thus far and
agree that we do not have any chargeable offenses against any of the players.”

In January 2010, ATF agents and the U.S. Attorney’s Office agreed on a
strategy to build a bigger case and to forgo taking down individual members of the
straw purchaser network. The lead prosecutor presented this broader approach in
a memo that was sent to U.S. Attorney Dennis Burke. The memo noted that “there
may be pressure from ATF headquarters to immediately contact identifiable straw
purchasers just to see if this develops any indictable cases and to stem the flow of
guns.” In the absence of probable cause, however, the U.S. Attorney agreed that
they should “[h]old out for bigger.” Over the next six months, agents tried to build a
bigger case with wiretaps while making no arrests and few interdictions.

After receiving a briefing on Operation Fast and Furious in March 2010, ATF
Deputy Director William Hoover became concerned about the number of firearms
involved in the case. Although he told Committee staff that he was not aware of
gunwalking, he ordered an “exit strategy” to take down the case and ready it for
indictment within 90 days. ATF field agents chafed against this directive, however,
and continued to facilitate suspect purchases for months in an effort to salvage the
broader goal of the investigation. The case was not indicted until January 2011, ten
months after Deputy Director Hoover directed that it be shut down.

No evidence that senior officials authorized gunwalking in Fast and
Furious

The documents obtained and interviews conducted by the Committee reflect
that Operation Fast and Furious was the latest in a series of fatally flawed operations
run by ATF agents in Phoenix and the Arizona U.S. Attorney’s Office. Far from a
strategy that was directed and planned by "the highest levels" of the Department
of Justice, as some have alleged, the Committee has obtained no evidence
that Operation Fast and Furious was conceived or directed by high-level political
appointees at Department of Justice headquarters.

ATF’s former Acting Director, Kenneth Melson, and ATF’s Deputy Director,
William Hoover, told Committee staff that gunwalking violated agency doctrine,
that they did not approve it, and that they were not aware that ATF agents in
Phoenix were using the tactic in Operation Fast and Furious. They also stated that,



because they did not know about the use of gunwalking in Operation Fast and
Furious, they never raised it up the chain of command to senior Justice Department
officials.

Apart from whether Mr. Hoover was aware of specific gunwalking allegations
in Operation Fast and Furious, it remains unclear why he failed to inform Acting
ATF Director Melson or senior Justice Department officials about his more general
concerns about Operation Fast and Furious or his March 2010 directive for an “exit
strategy.” During his interview with Committee staff, Mr. Hoover took substantial
personal responsibility for ATF’s actions, stating: “I have to take responsibility for
the mistakes that we made.”

Former Phoenix U.S. Attorney Dennis Burke told Committee staff that
although he received multiple briefings on Operation Fast and Furious, he did not
approve gunwalking, was not aware it was being used, and did not inform officials
in Washington about its use. He told Committee staff that, at the time he approved
the proposal for a broader strategy targeting cartel leaders instead of straw
purchasers, he had been informed that there was no probable cause to make any
arrests and that he had been under the impression that ATF agents were working
closely with Mexican officials to interdict weapons. Given the number of weapons
involved in the operation, Mr. Burke stated that he “should have spent more time”
focusing on the case. He stated: “it should not have been done the way it was done,
and I want to take responsibility for that.”

Gary Grindler, the former Acting Deputy Attorney General, and Lanny
Breuer, the Assistant Attorney General for the Criminal Division, both stated that
neither ATF nor the U.S. Attorney’s Office ever brought to their attention concerns
about gunwalking in Operation Fast and Furious, and that, if they had been told,
they “would have stopped it.”

When allegations of gunwalking three years earlier in Operation Wide
Receiver were brought to the attention of Mr. Breuer in 2010, he immediately
directed his deputy to share their concerns directly with ATF’s leadership. He
testified, however, that he regretted not raising these concerns directly with the
Attorney General or Deputy Attorney General, stating, “if I had known then what I
know now, I, of course, would have told the Deputy and the Attorney General.”

The Committee has obtained no evidence indicating that the Attorney General
authorized gunwalking or that he was aware of such allegations before they became
public. None of the 22 witnesses interviewed by the Committee claims to have
spoken with the Attorney General about the specific tactics employed in Operation
Fast and Furious prior to the public controversy.



Testifying before the Senate Judiciary Committee, the Attorney General
stated:

This operation was flawed in its concept and flawed in its execution,
and unfortunately we will feel the effects for years to come as guns that
were lost during this operation continue to show up at crime scenes
both here and in Mexico. This should never have happened and it
must never happen again.

The strategy of forgoing immediate action in order to build a larger case is
common in many law enforcement investigations, and the Committee has obtained
no evidence to suggest that ATF agents or prosecutors in Arizona acted with
anything but a sincere intent to stem illegal firearms trafficking.

Nevertheless, based on the evidence before the Committee, it is clear that ATF
agents in Phoenix and prosecutors in the Arizona U.S. Attorney’s Office embarked
on a deliberate strategy not to arrest suspected straw purchasers while they
attempted to make larger cases against higher-level targets. Although these officials
claimed they had no probable cause to arrest any straw purchasers at the time,
allowing hundreds of illegally purchased military-grade assault weapons to fall into
the hands of violent drug cartels over the course of five years created an obvious and
inexcusable threat to public safety on both sides of the border.



II. METHODOLOGY

Over the past year, the Committee has conducted an investigation into
firearms trafficking investigations run by the Phoenix Field Division of the Bureau
of Alcohol, Tobacco, Firearms and Explosives (ATF). This inquiry was originally
brought to the Committee’s attention by Senator Charles Grassley, the Ranking
Member of the Senate Judiciary Committee, who had asked ATF to respond to
allegations that agents had knowingly allowed the sale of firearms to suspected
straw purchasers during Operation Fast and Furious. The Committee has been
joined in its investigation by Majority and Minority staff of the Senate Judiciary
Committee.

To date, there have been nine congressional hearings relating to these topics,
including three before this Committee. Attorney General Eric Holder has agreed
to testify before the Committee on February 2, 2011. He has testified previously on
five other occasions regarding these issues, including before the Senate and House
Judiciary Committees in November and December 2011, respectively.

Committee staff have interviewed 22 witnesses from the ATF Phoenix Field
Division, the U.S. Attorney’s Office for the District of Arizona, ATF headquarters,
and the Department of Justice. Committee staff have also interviewed multiple
Federal firearms dealers. The Department has made numerous officials available
for briefings, transcribed interviews, and hearings, including the former Deputy
Attorney General, the Assistant Attorney General for the Criminal Division, the
Deputy Assistant Attorney General for the Criminal Division, and the U.S. Attorney
for the District of Arizona. The Department has also organized briefings during the
course of the investigation, including with senior leaders from the Federal Bureau of
Investigation (FBI) and Drug Enforcement Agency (DEA).

In March 2011, the Committee sent letters to ATF and the Department of
Justice requesting documents and communications. Committee Chairman Darrell
Issa subsequently issued subpoenas for these documents in March and October

2011, and he has issued numerous document requests to other agencies, including
the FBI and DEA.

The Committee has now obtained more than 12,000 pages of internal emails,
reports, briefing papers, and other documents from various Federal agencies,
whistleblowers, firearms dealers, and other parties. The Department of Justice has
produced approximately 6,000 pages of documents to the Committee, including
sensitive law enforcement materials related to the pending prosecution of the
defendants in the underlying Fast and Furious case.



The Department has declined to produce some documents, including “reports
of investigation” and prosecutorial memoranda in the underlying cases. The
Department has stated that providing these particular documents at this time could
compromise the prosecution of 20 firearms trafficking defendants scheduled for trial
in September. In addition, the Department has not provided documents related
to its internal deliberations about responding to this congressional investigation,
with the exception of documents and correspondence related to the drafting of
the February 4, 2011, letter to Senator Grassley, which the Department formally
withdrew on December 2, 2011. The Deputy Attorney General explained this policy
in a letter to the Committee:

The Department has a long-held view, shared by Administrations of
both political parties, that congressional requests seeking information
about the Executive Branch’s deliberations in responding to
congressional requests implicate significant confidentiality interests
grounded in the separation of powers under the U.S. Constitution.!

The letter stated that the Department made an exception to this policy
and provided documents relating to the drafting of the February 4 letter because
Congress had unique equities in understanding how inaccurate information had
been relayed to it.>

On November 4, 2011, Ranking Member Elijah Cummings requested a
hearing with former Attorney General Michael Mukasey in light of documents
obtained by the Committee indicating that the former Attorney General was briefed
in 2007 on an unsuccessful coordinated delivery operation, as well as a proposal to
expand such operations in the future. Ranking Member Cummings wrote:

Given the significant questions raised by the disclosures in these
documents, our Committee’s investigation will not be viewed as
credible, even-handed, or complete unless we hear directly from
Attorney General Mukasey.?

The Committee has not held a hearing with Mr. Mukasey, nor has it
conducted an interview with him, depriving the Committee of important
information directly relevant to the origin of these operations.

In addition, on October 28, 2011, Ranking Member Cummings requested a
public hearing with Kenneth Melson, the former Acting Director of ATF. He wrote:

Since the Attorney General has now agreed to appear before Congress
in December, I believe Members also deserve an opportunity to
question Mr. Melson directly, especially since he headed the agency
responsible for Operation Fast and Furious.*



To date, the Committee has declined to hold this hearing.

In June 2011, Ranking Member Cummings issued a report entitled
“Outgunned: Law Enforcement Agents Warn Congress They Lack Adequate Tools
to Counter Illegal Firearms Trafficking.”> He also hosted a Minority Forum of
experts regarding the larger problem of firearms trafficking and the lack of law
enforcement tools to stem this tide.®

OUTGUNNED

Law Enforcement Agents Warn Congress They Lack
Adequate Tools to Counter Illegal Firearms Trafficking

Barrett .50 Caliber Rifle

Minority Staff Report
Prepared for Ranking Member Elijah E. Cummings
Committee on Oversight and Government Reform
June 2011

http: /democrats.oversight. house.gov




III. BACKGROUND

Over the past five years, the Mexican government has been locked in a battle
with drug trafficking organizations seeking control of lucrative trafficking routes
that carry billions of dollars in narcotics destined for the United States. This battle is
fueled in part by the tens of thousands of military-grade weapons that cross the U.S.
border into Mexico every year. In particular, law enforcement officials have reported
that the “weapons of choice” for international drug cartels are semi-automatic
rifles and other assault weapons. These weapons are frequently purchased in the
United States because they are generally illegal to purchase or possess in Mexico.”
According to the latest statistics from the Mexican Attorney General’s office, 47,515
people have been killed in drug-related violence since 2006.%

On November 1, 2011, Assistant Attorney General Lanny Breuer testified
before the Senate Judiciary Committee that the vast majority of guns recovered in
Mexico were imported illegally from the United States:

From my understanding, 94,000 weapons have been recovered in the
last five years in Mexico. Those are just the ones recovered, Senator,
not the ones that are in Mexico. Of the 94,000 weapons that have been
recovered in Mexico, 64,000 of those are traced to the United States.’

These statistics are consistent with reports from the Mexican government.
In May 2010, Mexican President Felipe Calderon stated before a joint session of

NUMBER OF FIREARMS SEIZED IN MEXICO AND
TRACED BACK TO THE UNITED STATES, 2004 - 2010
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Sources: Halting U.S. Firearms Trafficking to Mexico: A Report by Senators Dianne Feinstein, Charles Schumer
and Sheldon Whitehouse to the United States Senate Caucus on International Narcotics Control (June 2011).
Government Accountability Office Report, Firearms Trafficking: U.S. Efforts to Combat Arms Trafficking to
Mexico Face Planning and Coordination Challenges; and Letter from ATF Acting Director Kenneth Melson to
Senator Dianne Feinstein (June 2009). Note: FY= Fiscal Year; CY= Calendar Year.
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Congress that, of the 75,000 guns and assault weapons recovered in Mexico over the
past three years, more than 80% were traced back to the United States.'

ATF is the primary U.S. law enforcement agency charged with combating
firearms trafficking from the United States to Mexico. ATF enforces Federal firearms
laws and regulates the sale of guns by the firearms industry under the Gun Control
Act of 1968."" ATF reports to the Attorney General through the Office of the Deputy
Attorney General."? ATF is organized into 25 Field Divisions led by Special Agents
in Charge who are responsible for multiple offices within their jurisdiction.”® In
Phoenix, the Special Agent in Charge is currently responsible for offices in Phoenix,
Flagstaff, Tucson, and Yuma, Arizona, as well as Albuquerque, Las Cruces, and
Roswell, New Mexico.'*

The U.S. Attorney for the District of Arizona is the chief Federal law
enforcement officer in the State of Arizona. The District of Arizona has
approximately 170 Assistant United States Attorneys and approximately 140 support
staff members split equally between offices in Phoenix and Tucson.” As part of its
responsibilities, the U.S Attorney’s Office has primary responsibility for prosecuting
criminal cases against individuals who violate Federal firearms trafficking laws in its
region.'

Attorneys from the Department’s Criminal Division in Washington, D.C.
serve as legal experts on firearms-related issues and assist in prosecuting some
firearms trafficking cases."” In addition to developing and implementing strategies
to attack firearms trafficking networks, Criminal Division attorneys occasionally
assist the U.S. Attorneys’ offices in prosecuting firearms trafficking cases.'®

In 2006, ATF implemented a nationwide program called Project Gunrunner
to attack the problem of gun trafficking to Mexico.” Project Gunrunner is part of
the Department’s broader Southwest Border Initiative, which seeks to reduce cross-
border drug and firearms trafficking and the high level of violence associated with
these activities on both sides of the border.?

In June 2007, ATF published a strategy document outlining the four key
components to Project Gunrunner: the expansion of gun tracing in Mexico,
international coordination, domestic activities, and intelligence. In implementing
Project Gunrunner, ATF has focused resources on the four Southwest Border States.
Additionally, Attorney General Holder has testified that, since his confirmation in
2009, the Department of Justice has made combating firearms trafficking to Mexico a
top priority.*

In November 2010, the Department of Justice Inspector General issued a

report examining the effectiveness of Project Gunrunner in stopping the illicit
trafficking of guns from the United States to Mexico. The Inspector General found
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that “ATF’s focus remains largely on inspections of gun dealers and investigations of
straw purchasers rather than on higher-level traffickers, smugglers, and the ultimate
recipients of the trafficked guns.” The report recommended that ATF “[f]ocus on
developing more complex conspiracy cases against higher level gun traffickers and
gun trafficking conspirators.” The report also found that U.S. Attorneys’ offices
often declined Project Gunrunner cases because firearms investigations are often
difficult to prosecute and result in lower penalties.?

Typical firearms trafficking cases involve a “straw purchase” in which the
actual buyer of a firearm uses another person, “the straw purchaser,” to execute the
paperwork necessary to purchase the firearm from a gun dealer.” The actual buyer
typically is someone who is prohibited from buying a firearm and cannot pass the
background check or who does not want a paper trail documenting the purchase.
Gun trafficking organizations regularly use straw purchasers who deliver firearms

to intermediaries before other members of the organizations transfer the guns across
the border.*

There is no Federal statute specifically prohibiting firearms trafficking or
straw purchases. Instead, ATF agents and Federal prosecutors use other criminal
statutes, including: (1) 18 USC § 924(a)(1)(A) which prohibits knowingly making a
false statement on ATF Form 4473; (2) 18 USC § 922(a)(6) which prohibits knowingly
making a false statement in connection with a firearm purchase; (3) 18 USC §
922(g)(1) which prohibits possession of a firearm by a convicted felon; and (4)

18 USC § 922(a)(1)(A) which prohibits engaging in a firearms business without a
license.”

CURRENT WEAPONS OF CHOICE

Primary Weapons Secondary Market Inspection
of Choice Weapons of Choice
Bushmaster XM15 Rifles Colt AR15 Sporter & Bushmaster

Romarm Cugir 7.62 x 39mm rifles AM15 rifles

FN 5.7 x 28mm pistols Romarm 7.62 x 39mm rifles
.50 caliber rifles (Barrett, Beowulf)

DPMS .223 rifles
Berelta Model 92 pistols Norinco, Polytech, and Maadii AKS rifles

DPMS and Olympic Arms 223 rifles

Taurus PT 9mm pistols Alexander Arms Beowulf .50 rifles

Colt;:36:SUper pisiols Beretta and Taurus 9mm pistols

Colt .38 Super & .45 Pistols

Source; Bureau of Alcohol, Tobacco, Firearms and Exzplosives, Weapons of Choice Presentation (2008).
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IV. FINDINGS

A. ATF PHoOENIX FIELD OPERATIONS
INVOLVING “GUNWALKING”

Documents obtained by the Committee and transcribed interviews conducted
by Committee staff have identified a series of gunwalking operations conducted
by ATF’s Phoenix Field Division. Beginning in 2006, each of these investigations
involved various incarnations of the same activity: ATF-Phoenix agents were
contemporaneously aware of suspected illegal firearms purchases, they did not
typically interdict the weapons or arrest the straw purchasers, and those firearms
ended up in the hands of criminals on both sides of the border.

Hernandez Medrano

Fast and Furious

2006-07 2007 2008 2009-10

1. Operation Wide Receiver (2006-07)

Operation Wide Receiver began in early 2006 when ATF agents in Tucson
opened an investigation of a suspected straw purchaser after receiving information
from a cooperating gun dealer. Documents indicate that agents worked closely with
this dealer, including by contemporaneously monitoring firearms sales to known
straw purchasers without arrests or interdiction, and that they sought authorization
for the expansion of this operation from then-U.S. Attorney for the District of
Arizona, Paul Charlton.

The evidence also indicates that, between March 2006 and mid-2007, ATF
agents had contemporaneous knowledge of planned sales of firearms to known
straw purchasers and repeatedly designed surveillance operations of these illegal
firearms purchases without effectuating arrests. According to documents obtained
by the Committee, agents avoided interdicting weapons despite having the legal
authority to do so in order to build a bigger case. Despite repeated failed attempts
to coordinate surveillance with Mexican law enforcement, the ATF agents continued
to attempt these operations.
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Although the operational phase of the investigation ended in 2007, the case
was not prosecuted for more than two years, during which time no arrests were
made and the known straw purchasers remained at large. A prosecutor from the
Criminal Division of the Department of Justice who was assigned to Operation Wide
Receiver in 2009 and reviewed the case file raised concerns that many guns had
“walked” to Mexico.

ATF-Phoenix monitored gun dealer selling to straw buyers

In March 2006, ATF-Phoenix agents received a tip from a Federal Firearms
Licensee (FFL) in Tucson, Arizona, that a suspected straw purchaser had purchased
six AR-15 lower receivers and placed an order for 20 additional lower receivers.*
The agents opened an investigation of the purchaser because the nature of the
transaction suggested a possible connection to illegal firearms trafficking.*”

Some military-style firearms consist of an upper and lower receiver, with the
lower receiver housing the trigger mechanism, and the upper receiver including
the barrel of the firearm. According to a memorandum from the U.S. Attorney’s
Office, ATF had information that the suspects were obtaining both receivers and
assembling them to create illegal firearms.”® The firearms were illegal because the
barrels were 10.5 inches in length, and rifles with barrels shorter than 16 inches must
be registered and licensed with ATE.*

According to summaries prepared subsequently by a Department of Justice
attorney prosecuting the case, “The FFL agreed to work with ATF to target the
persons who were interested in purchasing large quantities of lower receivers
for AR-15s.” Specifically, “The FFL agreed to consensual recordings both of the
purchases and phone calls.”* Soon thereafter, ATF-Phoenix briefed prosecutors
in the Arizona U.S. Attorney’s Office that several suspicious individuals were
purchasing “large quantities of lower receivers” from a Tucson FFL.*!

In a June 22, 2006, memorandum, the Special Agent in Charge of ATF-Phoenix
explained that the three suspects in the case had purchased a total of 126 AR-15
lower receivers. According to the memo, one of the suspected straw purchasers
“advised the CS [confidential source] that he takes the firearms to a machine shop
at or near Phoenix, AZ and they are converted into machine guns.” The ATF agents
also suspected that these firearms were making their way to Mexico and into the
hands of a dangerous drug cartel. Specifically, the Special Agent in Charge wrote
that, “ATF just recently tracked the vehicle to Tijuana, Mexico,”and one suspected
straw purchaser “stated that these straw purchased firearms are going to his boss in
Tijuana, Mexico where some are given out as gifts.”*

ATF agents learned that the suspected straw purchasers were seeking a new
supplier of upper receivers:
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The purchasers have asked the FFL to provide the uppers to them as
well, indicating that they are not pleased with their current source

for the uppers. The FFL has expressed reluctance to the purchasers
regarding selling them both the lowers and the 10.5 inch uppers, as
that would look very suspicious as if he was actually providing them
with an illegal firearm. The purchasers are well aware that it is illegal
to place a 10.5 inch upper on the lowers they are purchasing from the
FFL. The FFL has indicated that he could try to find another 3rd party
source of uppers for the purchasers.®

According to legal research provided by ATF counsel to attorneys in the U.S.
Attorney’s Office, it is illegal to possess both the upper and lower receivers, even if
they are not assembled: “The possessor does not have to assemble the lower and the
upper so long as the firearm is in actual or constructive possession of the offender,
and can be ‘readily restored’ to fire.”*

Despite evidence that the suspects illegally possessed both upper and lower
receivers, were assembling them, and were transporting them to Mexico, ATF
did not arrest the suspects. On March 31, 2006, the Resident Agent in Charge of
the Tucson office—a local office that reports to the Special Agent in Charge of the
Phoenix Field Division—wrote an email explaining that they had enough evidence
to arrest the suspects, but that they were waiting to build a bigger case. He wrote:

We have two AUSA assigned to this matter, and the USAO @ Tucson
is prepared to issue Search and Arrest Warrants. We already have
enough for the 371 and 922 a6 charges, but we want the Title II
manufacturing and distribution pieces also—we want it all.*

ATF-Phoenix sought U.S. Attorney’s approval to walk guns

The evidence indicates that, rather than arrest the straw buyers, the ATF
Phoenix Field Division sought the approval of the U.S. Attorney’s Office to let the
guns walk in June 2006. The prosecutors handling the case wrote a memorandum to
Paul Charlton, U.S. Attorney for the District of Arizona, which outlined the request.
They wrote:

ATF is interested in introducing a CI [confidential informant] to act

as this source of uppers. This would further the investigation in that

it would provide more solid evidence that the purchasers are in fact
placing illegal length uppers on the lowers that they are purchasing
from the currently-involved FFL. It may also lead to discovery of more
information as to the ultimate delivery location of these firearms and/
or the actual purchaser.’
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ATF-Phoenix and the Arizona U.S. Attorney’s Office both understood that
ATF was already letting firearms walk by working with a cooperating FFL to provide
“lower receivers” to straw purchasers trafficking them to Mexico. According to the
prosecutors’ memorandum to U.S. Attorney Charlton:

[The ATF Agent] pointed out that these same exact firearms are
currently being released into the community, the only difference being
that at this time ATF is only involved in providing the lower receiver.
We know that an illegal upper is being obtained from a third party, but
the government is not currently involved in that aspect.”

The memo to U.S. Attorney Charlton then relayed ATF-Phoenix’s request:

The question was posed by RAC [Resident Agent in Charge] Higman
as to the U.S. Attorney’s Office’s position on the possibility of allowing
an indeterminate number of illegal weapons, both components of
which (the upper and the lower) were provided to the criminals

with ATF’s knowledge and/or participation, to be released into the
community, and possibly into Mexico, without any further ability by
the U.S. Government to control their movement or future use.

The memo further stated that the proposed tactics were controversial and
opposed by ATF’s legal counsel:

[The ATF agent] indicated that ATF’s legal counsel is opposed to

this proposed method of furthering the investigation, citing moral
objections. Recognizing that it will eventually be this office that will
prosecute the individuals ultimately identified by this operation,

RAC Higman has requested that we ascertain the U.S. Attorney’s
Office’s position with regard to this proposed method of furthering the
investigation.?

When the Chief of the Criminal Division in the U.S. Attorney’s Office sent the
prosecutor’s memo to U.S. Attorney Charlton, she accompanied it with an email in
which she stated that it “does a very good job outlining the investigation and the
potential concerns. This is obviously a call that needs to be made by you Paul.”*
U.S. Attorney Charlton responded the next day: “Thanks—I'm meeting with the
ATF SAC [Special Agent in Charge William Newell] on Tuesday and I'll discuss it
with him then.”*

Although the Committee has obtained no document memorializing the
subsequent conversation between U.S. Attorney Charlton and the Special Agent
in Charge, documents obtained by the Committee indicate that ATF-Phoenix went
forward with their plans to observe or facilitate hundreds of firearms purchases by
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the suspected straw purchasers without arrests. Committee staff did not conduct a
transcribed interview of Mr. Charlton.

United States Attorney’s Office
District of Arizona

Memorandum
To: Paul K. Charlton, United States Attorney for the District of Arizona
From: Jennifer J. Maldonado, Assistant U.S. Attorney

David P. Petermann, Assistant U.S. Attorney
Subject:  Operation Wide Receiver, Policy Question
Date: July 13, 2006

wilh réegard i

Latham, met with AUSAs Maldonado and Petermann on Junc 15, 2UU0 Y o the status.
investigation. The question was posed by RAC Higman as to the U.S. Attorney’s Office’s p051.L10n on
the possibility of allowing an indeterminate number of illegal weapons, both componem's f’f V\{thh (the
upper and the lower) were provided to the criminals with ATF’s knowledge and/or pzlxnitlcxpatlon, tobe
released into the community, and possibly into Mexico, without any further ability by the U.S.
Government to control their movement or future use. Higman pointed out that these same exact

ATF-Phoenix continued to walk guns after consulting with U.S.
Attorney

In October 2006, ATF agents planned a surveillance operation to observe
a suspect purchase AR-15 lower receivers and two AR-15 rifles, determine if the
suspect was going to make additional purchases, and identify any of his associates.*
The Operational Plan noted:

It is suspected that [the suspect] will now be moving the firearms to
Tijuana himself. We are not prepared to make any arrests at this time
because we are still attempting to coordinate our efforts with AFI
[Agencia Federal de Investigacion] in Mexico. ... If it is determined
that [the suspect] has spotted the surveillance unit, surveillance will be
stopped immediately.*

Documents indicate that ATF agents observed the suspect purchase five
AR-15 lower receivers and terminated surveillance after three hours.* Notes taken
after the investigation explained that the surveillance included audio recordings of
the suspect stating that he “is now personally transporting the firearms to Tijuana,
Mexico himself.”*

On December 5, 2006, Special Agent in Charge Newell wrote that another key
suspect in the Wide Receiver investigation had recently “purchased a total of ten (10)
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AR-15 type lower receivers on two separate purchases.”* He also wrote that, during
those transactions, the suspect told the confidential source that he was taking the
firearms to Mexico and would soon be ordering an additional 50 lower receivers.*
Special Agent in Charge Newell wrote that the Tucson field office was planning to
secure the cooperation of Mexican authorities:

The Tucson II Field Office has maintained contact with the ATF Mexico
City Country Office in an effort to secure the cooperation and join
investigation with the Agencia Federal de Investigacién (Mexico).
Three Tucson II Field Office SA have obtained official U.S. Government
passports in anticipation of a coordination meeting with the AFT early
during calendar year 2007.%

On February 23, 2007, ATF agents planned to conduct a traffic stop of one
suspected straw purchaser “with the assistance of the Tucson Police Department.”*
Although the Operational Plan indicated that “[p]robable cause exists to arrest [the
suspect],” the agents’ goal was to lawfully detain him at the traffic stop and bring
him to the ATF office for questioning.* According to a memorandum from Special
Agent in Charge Newell, between February 7 and April 23, 2007, the suspect and
co-conspirators together purchased and ordered 150 firearms, including AK-47 and
AR-15 rifles and pistols.”® Although ATF apparently had probable cause for arrest,
on February 27, 2007, the subject was interviewed by ATF agents and released.”" The
documents do not indicate why he was not arrested and prosecuted at that time.

ATF agents unsuccessfully attempted to coordinate with Mexico

The documents indicate that, although ATF had sufficient evidence to arrest
the suspected straw purchasers, the agents continued to press forward with plans
to attempt coordinated surveillance operations with Mexico. In April 2007, the
ATF agents in charge of Operation Wide Receiver were unsure whether they could
successfully coordinate surveillance with their Mexican counterparts. On April 10,
2007, the case agent for Wide Receiver wrote to a Tucson Police Department (TPD)
officer:

Assuming that the MCO [ATF’s Mexico Country Office] can coordinate
with the Mexican authorities, we anticipate that Tucson VCIT will
hand off his surveillance operation at the U.S. / Mexican border.

No ATF SA or local officers working at our direction will travel

into Mexico. Through MCO we have requested that the Mexican
authorities pick up the surveillance at the border and work to identify
persons, telephone numbers, “stash” locations and source(s) of money
supply in furtherance of this conspiracy.*
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According to an ATF Operational Plan, just one day later, ATF agents and
Tucson Police officers conducted surveillance and recorded the “planned arrival
of [the suspect] and other persons at the FFL.”>* The Operational Plan stated
that U.S. law enforcement would watch the “firearms cross international lines
and enter Mexico. ... If the Mexican authorities decline or fail to participate in
this operation the firearms traffickers will be arrested prior to leaving the United
States.”>* Although the agents obtained an electronic record of the sale and initiated
surveillance, the plan failed according to a summary prepared by one agent:

ATF agents in conjunction with TPD VCIT Task Force Officers
conducted a surveillance of suspected firearms traffickers in
furtherance of this investigation. Suspects purchased 20+ firearms
which totaled over $35,000.00 in retail cost. The surveillance
successfully obtained electronic evidence of the transaction, further
identified the traffickers and additional suspect vehicles. The
traffickers were followed to a neighborhood on the Southside of
Tucson and then later lost. The suspects are planning on making a
purchase of 20-50 M4 rifles and are negotiating this next deal. The
investigation continues.”

Despite the surveillance of the straw purchase and other evidence collected
during the April 11, 2007, operation, the suspects were not arrested even after they
were later located. Instead, more operations were planned.

An April 23, 2007, memo from Special Agent in Charge Newell to the Chief
of Special Operations requesting additional funding for Operation Wide Receiver
documented the failure to coordinate surveillance with Mexican law enforcement
and public safety risks associated with continuing on that course:

To date, the Tucson II Field Office and TPD SID have been unable

to surveil the firearms to the International border. From contact

with those offices, the Mexican Federal law enforcement authorities
understand that the surveillance is difficult and that several firearms
will likely make it to Mexico prior to a U.S. law enforcement successful
surveillance of firearms to the international border.>

Two weeks later, on May 7, 2007, ATF agents and Tucson Police conducted
surveillance of another “planned arrival” of a suspected straw purchaser and his
associates at an FFL.”” The Operational Plan shows that ATF agents had advance
notice that the suspect had contacted the FFL to arrange the purchase of more than
20 firearms, planned to purchase the firearms from the FFL later in the day, and
had made arrangements for a vehicle to transport the weapons into Mexico that
night.”® The Operational Plan indicated that “[i]f the Mexican authorities decline
or fail to participate, the firearms traffickers will be arrested prior to leaving the
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United States.”® ATF agents contacted Mexican law enforcement in advance of the
operation and they agreed to assist with surveillance of the suspects if they entered
Mexico.®® According to a subsequent summary of these events:

[The suspects] were scheduled to purchase the ordered firearms.
[Redacted] cancelled at the last minute, but [the suspect] purchased 15
firearms and was surveilled to his residence at [redacted]. Surveillance
was discontinued the following day due to neighbors becoming
suspicious of surveillance vehicles.”*

The suspects were not arrested, the firearms were not interdicted, and the
investigation continued in anticipation of the suspects’ next major purchase.

ATF agents expressed concern about gunwalking

Agents in ATF’s Phoenix Field Division began to express concern that
Operation Wide Receiver was not yielding the desired results. In a June 7, 2007,
email, one special agent on the case wrote to his supervisor:

We have invested a large amount of resources in trying to get the load
car followed to Mexico and turning it over to PGR [Mexican federal
prosecutors] and are preparing to expend even more. We already have
numerous charges up here and actually taking in to Mexico doesn’t
add to our case specifically at that point. We want the money people

in Mexico that are orchestrating this operation for indictment but
obviously we may never actually get our hands on them for trial, so
the real beneficiary is to PGR.%

Despite the agent’s concerns, Operation Wide Receiver remained on the
same course with another “planned arrival” attempted on June 26, 2007.% The
Operational Plan indicated that ATF agents had advance notice that the suspect
had been in contact with the FFL, that the suspect was “extremely anxious” to
purchase more firearms, and that firearms are to be purchased and then continue to
“unknown locations throughout Tucson and Southern Arizona.”® Documents show

that ATF agents and Tucson police were unable to follow the firearms to the Mexican
border.®®

In an email sent on June 26, 2007, as the surveillance operation was set to
begin, the ATF case agent for Operation Wide Receiver expressed reluctance about
the repeated failures to coordinate surveillance of firearms traffickers with Mexican
law enforcement.®® He wrote to a prosecutor at the Texas U.S. Attorney’s Office:

We anticipate surveillance this evening where the subject(s) of interest
are scheduled to purchase approx. $20K of associated firearms for
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further shipment to Caborca, Mx, and we are coordinating with the
Mexican authorities in the event that the surveillance is successful. We
have reached that stage where I am no longer comfortable allowing
additional firearms to “walk,” without a more defined purpose.®’

Criminal Division took over prosecution and found gunwalking

In late 2007, the operational phase of Operation Wide Receiver was
terminated, and the case was passed to the U.S. Attorney’s Office for prosecution.
The case then sat idle for nearly two years without indictments or arrests. The
first prosecutor assigned to the case became a magistrate judge, and the second
prosecutor did not open the case file for more than six months.®

In 2009, the Department of Justice’s Criminal Division in Washington, D.C.
offered to assign prosecutors to support firearms trafficking cases in any of the five
border-U.S. Attorneys’ offices.”” The U.S. Attorney’s Office in Arizona accepted the
offer and asked for assistance with the prosecution of targets in Operation Wide
Receiver.”” In September 2009, the Criminal Division assigned an experienced
prosecutor to take over the case.”

After reviewing the investigative files from 2006 and 2007, the Criminal
Division prosecutor quickly realized that there were serious questions about how
the case had been handled. On September 23, 2009, she wrote an email to her
supervisors giving a synopsis of the case and its problems: “In short it appears that
the biggest problem with the case is its [sic] old should have been taken down last
year AND a lot of guns seem to have gone to Mexico.””?

As she prepared the case for indictment, she continued to update her
supervisors as new details emerged from the case file. On March 16, 2010, she sent
an email to her supervisor:

It is my understanding that a lot of those guns “walked.” Whether
some or all of that was intentional is not known. The AUSA seemed
to think ATF screwed up by not having a mechanism in place to seize
weapons once they crossed the border.”

The prosecutor also found evidence that guns involved in Operation Wide
Receiver were connected to crime scenes in Mexico. She wrote that “13 of the
purchased firearms have been recovered in Mexico in connection with crime scenes,
including the April 2008 Tijuana gun battle” and that “[t]wo potential defendants
were recently murdered in Mexico.””*

The Criminal Division proceeded with prosecutions relating to the
investigation. In May 2010, one suspect pleaded guilty to forfeiture charges pre-
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indictment while two additional co-conspirators were indicted in federal court.”” On
October 27, 2010, seven additional suspects were indicted in the District of Arizona
on gun-trafficking related charges.”

-

2006-07 2007 2008 2009-10

2. The Hernandez Case (2007)

According to documents obtained by the Committee, agents in the ATF
Phoenix Field Division unsuccessfully attempted a second operation in the summer
of 2007 after identifying Fidel Hernandez and several alleged co-conspirators as
suspected straw purchasers seeking to smuggle firearms into Mexico. Despite failed
attempts to coordinate with Mexican authorities, ATF agents sought approval from
the U.S. Attorney’s Office to expand so-called “controlled deliveries.” In addition,
documents obtained by the Committee indicate that then-Attorney General Michael
Mukasey was personally briefed on these failed attempts and was asked to approve
an expansion of these tactics. During the course of the investigation, Hernandez and
his co-conspirators reportedly purchased more than 200 firearms.

ATF-Phoenix watched guns cross border without interdiction

According to their Operational Plan, ATF-Phoenix Field Division agents
initiated a firearms trafficking investigation in July 2007 against Fidel Hernandez
and his associates who, between July and October 2007, “purchased over two
hundred firearms” and were “believed to be transporting them into Mexico.””” ATF
analysts discovered that “Hernandez and vehicles registered to him had recently
crossed the border (from Mexico into the U.S.) on 23 occasions” and that “four of
their firearms were recovered in Sonora, Mexico.””®

According to contemporaneous ATF documents, ATF-Phoenix unsuccessfully
attempted a cross-border operation in September 2007 in coordination with Mexican
law enforcement authorities:

On September 26 and 27, 2007, Phoenix ATF agents conducted
nonstop surveillance on Hernandez and another associate, Carlos
Morales. ATF had information that these subjects were in possession
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of approximately 19 firearms (including assault rifles and pistols)

and were planning a firearm smuggling trip into Mexico. The
surveillance operation was coordinated with Tucson I Field Office and
the ATF Mexico Country Attaché. The plan, agreed to by all parties
and authorized by the Phoenix SAC, was to follow these subjects

to the border crossing in Nogales, Arizona while being in constant
communication with an ATF MCO [Mexico Country Office] agent
who would be in constant contact with a Mexican law enforcement
counterpart at the port of entry and authorized to make a stop of the
suspects’ vehicle as it entered into Mexico.

On September 27, 2007, at approximately 10:00 pm, while the Phoenix
agents, an MCO agent and Mexican counterparts were simultaneously
on the phone, the suspects’ vehicle crossed into Mexico. ATF agents
observed the vehicle commit to the border and reach the Mexican side
until it could no longer be seen. The ATF MCO did not get a response
from the Mexican authorities until 20 minutes later when they
informed the MCO that they did not see the vehicle cross.”

ATF headquarters raised concerns about operational safeguards

Failed attempts to coordinate with Mexican authorities to capture suspected
firearms traffickers as part of controlled deliveries raised serious concerns at ATF
headquarters. On September 28, 2007, the day after the failed attempt, Carson
Carroll, ATF’s then-Assistant Director for Enforcement Programs, notified William
Hoover, ATF’s then-Assistant Director of Field Operations, that they had failed in
their coordination. Mr. Carroll stated that when the suspected firearms traffickers
were observed purchasing a number of firearms from an FFL in Phoenix, Arizona,
ATF officials “immediately contacted and notified the GOM [Government of Mexico]
for a possible controlled delivery of these weapons southbound to the Nogales, AZ.,
US/Mexico Border.”® Mr. Carroll continued:

ATF agents observed this vehicle commit to the border and reach the
Mexican side until it could no longer be seen. We, the ATF MCO did
not get a response from the Mexican side until 20 minutes later, who
then informed us that they did not see the vehicle cross.*!

According to internal ATF documents, ATF agents attempted a second
cross-border controlled delivery with Mexican authorities on October 4, 2007. That
operation also failed to lead to the successful capture of the subject in Mexico.*

That same day, Assistant Director Hoover sent an email to Assistant Director

Carroll and ATF-Phoenix Field Division Special Agent in Charge William Newell
demanding a call to discuss the investigation:
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Have we discussed the strategy with the US Attorney’s Office re
letting the guns walk? Do we have this approval in writing? Have
we discussed and thought thru the consequences of same? Are we
tracking south of the border? Same re US Attorney’s Office. Did we
find out why they missed the handoff of the vehicle? What are our
expected outcomes? What is the timeline?®

The next day, Assistant Director Hoover wrote Mr. Carroll again:

I do not want any firearms to go South until further notice. I expect

a full briefing paper on my desk Tuesday morning from SAC Newell
with every question answered. I will not allow this case to go forward
until we have written documentation from the U.S. Attorney’s Office
re full and complete buy in. I do not want anyone briefed on this case
until I approve the information. This includes anyone in Mexico.*

Mr. Hoover’s concerns seem to have temporarily halted controlled delivery
operations in the Hernandez investigation. On October 6, 2007, Special Agent in
Charge Newell wrote to Assistant Director Carroll:

I'm so frustrated with this whole mess I'm shutting the case down and
any further attempts to do something similar. We're done trying to
pursue new and innovative initiatives—it’s not worth the hassle.®

Nevertheless, Mr. Newell insisted that he did have approval from the U.S.
Attorney’s Office. He wrote:

We DO have them [the U.S. Attorney’s Office] on board and as a matter
of fact they (Chief of Criminal John Tucchi) recently agreed to charge
the firearms recipients in Mexico (if we could fully [ID] them via a
controlled delivery) with a conspiracy charge in US court.®

Despite the concerns expressed by Assistant Director Hoover, ATF
operational plans show that additional controlled deliveries were planned for
October 18, November 1, and November 26-27, 2007.8” The documents describe
ATF plans to observe the purchases at the FFL, follow the suspects “from the FFL in
Phoenix, AZ to the Mexican port of entry in Nogales, Arizona,” allow the suspects to
“cross into Mexico,” and allow “Mexican authorities to coordinate the arrest of the
subjects.”*

Attorney General Mukasey briefed and asked to “expand” operations

In the midst of these ongoing operations, on November 16, 2007, Attorney
General Michael Mukasey received a memorandum in preparation for a meeting
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with Mexican Attorney General Medina Mora. The memo described the Hernandez
case as “the first ever attempt to have a controlled delivery of weapons being
smuggled into Mexico by a major arms trafficker.”® The briefing paper warned

the Attorney General that “the first attempts at this controlled delivery have not
been successful.”® Despite these failures, the memorandum sought to expand such
operations in the future:

ATF would like to expand the possibility of such joint investigations
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