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Findings of Possible Securities Law Violations in the Bank of America-
Merrill Lynch investigation

Over the past nine months, the Domestic Policy Subcommittee, in conjunction with the
Full Committee, has investigated possible securities laws violations in the Bank of
America-Merrill Lynch merger. We have found evidence of possible violations in
relation to Bank of America’s failure to disclose mounting losses at Merrill Lynch,
known or knowable in mid-November 2008, weeks before the shareholder vote to ratify
the merger which occurred on December 5, 2008. This memorandum is intended to
inform Members and staff about the nature and evidence of those potential violations.

Chronology

September 15, 2008 -- Bank of America and Merrill Lynch announced their merger.

November 3, 2008 -- Bank of America issued its proxy solicitation to shareholders.

November 12, 2008 -- Merrill Lynch produced an internal forecast of Fourth Quarter ‘08

results that projected a quarterly pre-tax loss of $8.9 billion. Bank of America was given
a copy of this forecast document.

November 13, 2008 --Bank of America made a slight revision to the Merrill forecast,

raising projected losses to $10.9 billion. Joe Price, Bank of America’s CFO, met with the
Timothy Mayopoulos, the company’s General Counsel, to discuss shareholder disclosure
obligations in light of the November 12 forecast.
November 13, 2008 -- Mayopoulos contacted Nicholas Demmo and Ed Herlihy, partners

at Wachtell, Lipton, Rosen & Katz, a law firm working for Bank of America on

shareholder disclosure and SEC filing issues, to consider the question of whether or not
Bank of America owed shareholders additional disclosure, in light of the November 12
forecast, to supplement the November 3 proxy solicitation.



November 20, 2008 -- Mayopoulos and the Wachtell attorneys advised Joe Price that the
company did not need to make additional shareholder disclosures.

December 5. 2008 -- Bank of America shareholders ratified the merger.

December 17, 2008 -- Bank of America CEO Ken Lewis called then-Secretary of
Treasury Hank Paulson, initiating a series of events that resulted in a U.S. Government
rescue of the merger. During the final two weeks of December, Federal Reserve officials
and staff pored over Bank of America and Merrill Lynch internal financial documents.
January 1, 2009 -- the merger deal closed.

January 16, 2009 -- Treasury Department announced a $20 billion cash infusion for the
combined entity Bank of America-Merrill Lynch and an asset loss insurance plan worth
$118 billion.

January 20, 2009 -- Merrill Lynch reported an actual Fourth Quarter 08 loss of $21.5
billion.

Bank of America’s legal duty

Publicly traded corporations are subject to antifraud and proxy rules under the Securities
Act of 1933 and the Exchange Act of 1934.' Those rules prohibit, respectively, the
omission of “a material fact necessary in order to make the statements made, in light of
the circumstances under which they were made, not misleading,”* and the making of
“any solicitation... by means of a proxy statement...which at the time and in the light of
the circumstances under which it is made. ..omits to state any material fact.”> The
Supreme Court has held, in the context of a proxy solicitation that: “An omitted fact is
material if there is a substantial likelihood that a reasonable shareholder would consider it
important in deciding how to vote.”

Investigation Findings

Over the course of this investigation, staff have reviewed over 400,000 pages of
documents and interviewed the major players at Bank of America, Merrill Lynch and the
law firm of Wachtell, Lipton, Rosen & Katz. We have found:

! Codified at 15 USC §77a et seq. and 15 USC §78a et seq.

2 “It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails or of any facility of any
national securities, [t]Jo make any untrue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in light of the
circumstances under which they were made, not misleading.” 17 CFR Section 240.10b-
5(b).

* 17 CFR Sec. 240.14a-9.
* TSC Industries, Inc. v.Northway, Inc., 426 U.S. 438, 449 (1976).



Top officials at the Federal Reserve concluded that Bank of America knew or
should have known in mid-November about the mounting losses at Merrill Lynch
that ultimately led the Bank to appeal to the U.S. Government for a rescue.

The top lawyer at the Fed speculated in email to Chairman Bernanke that Bank of
America could be liable for securities law violations as a result of not disclosing
that information to the Bank’s shareholders.

The November 12 forecast, created by Merrill Lynch and used by Bank of
America’s lawyers as a basis to determine if there was something shareholders
should know before they approved the merger, omitted any forecast of how the
most troublesome investments — collateralized debt obligations, subprime
mortgage backed securities, credit default swaps — would perform in the next two
months, November and December.

In an interview with subcommittee staff, the former Merrill CFO admitted that
the November 12 forecast was not, in fact, a valid forecast.

Bank of America recognized that the November 12 forecast was deficient on the
most crucial aspect of the acquisition — the potential for huge losses at Merrill
Lynch. In an interview with staff, Mr. Cotty conceded that the November 12
forecast was of “‘questionable validity.”

However Bank of America did not do any actual analysis to make up for the
Merrill omissions. On the contrary, Bank of America pulled a number out of thin
air on November 13, which was recorded on the forecast document as the “gut”
feeling of Neil Cotty. Bank of America simply created an assumption that Merrill
Lynch’ illiquid assets would almost break even for November, thereby spreading
October’s bad results over two months.

The attorneys at Bank of America and at Wachtell, Lipton did not question the
financial information they were given, in spite of the glaring and obvious
omission and the explicit reference to a “gut” feeling. They advised Bank of
America not to make further disclosures to its shareholders in advance of the
merger vote, based on a deficient forecast and a “gut” feeling.

The November 12 forecast’s omission of any projection for losses in CDOs and
other illiquid investments, and the implication that Merrill Lynch would break
even in those investments for the remainder of the quarter, was material to the
advice Mayopoulos gave Bank of America.

Bank of America’s Ken Lewis, Joe Price and Neil Cotty and Merrill Lynch’s John
Thain further agreed to pull another number out of thin air to supplement
Merrill’s omission of CDO performance in their December 3 forecast as well.
Mayopoulos was made familiar with the financial data contained in the December



3 revised forecast, and he decided there was still nothing to disclose to
shareholders.

Possible Legal Violations

As a law enforcement matter, the Subcommittee’s findings form the basis of three
possible legal violations by Bank of America and its lawyers.

First, a violation of Section 11 of the 1933 Securities Act, which creates private civil
liabilities for false registration statements. Here, the question is, did Ken Lewis, Joe
Price, Tim Mayopoulous and the Wachtell, Lipton attorneys reasonably rely upon the
Neil Cotty guesswork and the deficient Merrill Lynch forecast?

Second, a violation of Rule 14a-9 of the 1934 Exchange Act. Rule 14a-9 prohibits false
or misleading proxy solicitations. Here the question is, were Lewis, Price, and
Mayopoulos negligent, and were the attorneys at Wachtell, Lipton reckless, in relying
upon Merrill Lynch’s deficient forecast and Cotty’s guesswork?

Third, a violation of Rule 10b-5 of the 1934 Act, which makes it unlawful “[t]o make any
untrue statement of a material fact or to omit to state a material fact necessary in order to
make the statements made, in the light of the circumstances under which they were made,
not misleading, or [t]o engage in any act, practice, or course of business which operates
or would operate as a fraud or deceit upon any person, in connection with the purchase or
sale of any security.” Here the question is, were Bank of America and their attorneys
reckless, i.e., did their conduct constitute an extreme departure from, or disregard for
ordinary care?

Documents

Attached are documents gathered in our investigation. They include an annotated version
of the November 12 forecast used by Timothy Mayopoulos, the original version of that
forecast, handwritten notes by Wachtell, Lipton attorneys, as well as confidential emails
and analyses prepared by staff at the Federal Reserve.
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Wachtell Lipton attorney Nicholas Demmo relays substance of
conversation with Tim Mayopoulos, November 12, 2008

November, so far, is flat

ML lost $7 B in October

do we have to get the # out?

Confidential Treatment Requested HOGR-WLRK-502-00000918



Meeting notes of Wachtell Lipton attorneys Ed Herlihy and Nicholas Demmo,
November 13, 2008, where Mayopoulos' comments mentioned
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Meeting notes of Tim Mayopoulos, Theresa Brenner and Wachtell Lipton attorneys,
Ed Herlihy and Nicholas Demmo, November 13, 2008

Tim -- if ML breaks even
-ifor Nov. -- $7 B loss for 2
months

Confidential Treatment Requested HOGR-WLRK-502-00000924
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